IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SLYVI A SAMUELS : CIVIL ACTI ON
V.
ALBERT EI NSTEI N MEDI CAL CENTER : NO. 97-3448

MEMORANDUM AND ORDER

HUTTON, J. November 4, 1998

Presently before the Court are Defendant’s Mdtion for
Bi furcation of Trial (Docket No. 11), Plaintiff’s response (Docket
No. 18), and Defendant’s reply thereto (Docket No. 20). Al so
before the Court are Defendant’s Motion in Limne (Docket No. 12),
Plaintiff’s response (Docket No. 19), and Defendant’s reply thereto
(Docket No. 21). For the reasons stated bel ow, the Defendant’s

Mbtion for Bifurcation of Trial is DEN ED and Defendant’s Motion in

Limne is GRANTED | N PART AND DENI ED | N PART.

. BACKGROUND

Sylvia Samuels (“Plaintiff” or “Samuel s”) received her
Bachel ors of Science degree in nursing fromHoly Famly Coll ege.
The Defendant, Albert Einstein Medical Center, hired Plaintiff as
a nedical-surgical nurse in 1986. When Sanuels started her
enpl oynent, the Defendant gave her a copy of its enpl oyee handbook.

The handbook contai ned an equal enploynment opportunity policy, a



progressive discipline policy, and a disclainmer stating that
enpl oyees remai ned at-wl|.

In July 1994, Defendant first disciplined the Plaintiff.
Nurses nust conplete conpetencies, which are tests that nust be
conpleted on a quarterly basis, to mintain their degree.
Def endant gave Plaintiff a counseling docunent, the | owest | evel of
di sci pline under Defendant’s progressive discipline policy, for
failing to conpl ete conpetencies.

I n Decenber 1994, Defendant disciplined Plaintiff for the
second tine. The Hospital assigned Plaintiff to a patient for
testing. During the testing, Dr. John H Wertheiner ordered
intravenous fluids for the patient to flush out the dye received
during the testing. Plaintiff contends that she was assisting
anot her patient, Debby Chaess, in critical condition at the tine.
Nevert hel ess, the Defendant gave her a warning, the second | evel in
Def endant’ s progressive discipline policy.

In June 1995, Defendant disciplined Plaintiff for the

third tine. Plaintiff, along with six other nurses, failed to
notice that a patient was given the wong nedicine. Def endant
disciplined all six nurses, including the Plaintiff. Def endant
gave Plaintiff a suspension, the third level in Defendant’s

progressive discipline policy.
I n Sept enber of 1995, Defendant disciplined Plaintiff for

the fourth and final tine. Defendant alleges that Plaintiff sent



a patient with a known heart condition for testing to a |l ab w thout
a nurse or nonitor. Def endant states that this action violated
their witten policy. As part of the fourth |evel of Defendant’s
progressive discipline policy, Defendant fired the Plaintiff.

Subsequently, Plaintiff filed a charge of discrimnation
wi th the Equal Enpl oynent Opportunity Comm ssion (EEOCC). Plaintiff
then brought suit claimng that the Defendant discharged her
because of her religion in violation of Title VII of the Cvi
Ri ghts Act (Count |) and breached an inplied contract created by
i ts handbook (Count 11). Defendant contends that it discharged her
for the aforenentioned disciplinary reasons. On Sept enber 14,
1998, this Court granted sunmary judgnent in Defendant’s favor on
Plaintiff’s breach of inplied contract claim (Count [1).

On May 22, 1998, Defendant filed a Motion for Bifurcation
of Trial and a Motion in Limne to preclude certain evidence of the
Plaintiff. Plaintiff filed responses to both of these notions.
Because both Mtions are ripe for adjudication, this Court
considers Defendant’s Mtion for Bifurcation of Trial and

Defendant’s Motion in Limne together.

1. DI SCUSSI ON

A. Bifurcation of the Trial

Federal Rule of Gvil Procedure 42(b) provides the
district courts with authority to sever litigation and try it in

separate stages. See Fed. R Cv. P. 42(b); see also Anerican
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Nat’l Red Cross v. Travelers Indem. Co., 924 F. Supp. 304, 306
(D.D.C. 1996). This Rule states:

The court, in furtherance of convenience or to
avoi d prejudice, or when separate trials will be
conduci ve to expedition and econony, may order a
separate trial of any <claim cross-claim
counterclaim or third-party claim or of any
separate issue or of any nunber of clains,
cross-clains, counterclains, third-party clains,
or issues, always preserving inviolate the right
of trial by jury as declared by the Seventh
Amendnent to the Constitution or as given by a
statute of the United States.

Fed. R Gv. P. 42(Db). The court is given broad discretion in
exercising this power for the fairness and convenience of the

parties. See Lis v. Robert Packer Hosp., 579 F.2d 819, 824 (3d

Cr. 1978); ldzojtic v. Pennsylvania R R Co., 456 F.2d 1228, 1230

(3d Gr. 1972); In re Unisys Sav. Plan Litig., No. CV.A 91-3067,

1997 WL 299425, at *2 (E.D. Pa. May 29, 1997); Thonpson v. d ennede

Trust Co., No. ClIV.A 92-5233, 1996 W. 529694, at *1 (E.D. Pa. Sept.
16, 1996).

“A [party] seeking bifurcation has the burden of
presenting evidence that a separate trial is proper inlight of the
general principle that a single trial tends to | essen the del ay,

expense, and inconvenience to the parties.” Mangabat v. Sears

Roebuck & Co., No. CIV.A 92-1742, 1992 W 211561, *1 (E. D. Pa. Aug.

26, 1992). Bifurcationis an “extraordinary renmedy” that is not to
be routinely ordered. See Lis, 579 F.2d at 824.

In the i nstant case, Def endant npves for a bi furcation of



the upcoming trial. Defendant argues that the Court should first
try the issue of whether Plaintiff tinely asserted her
admnistrative clains of discrimnation and, thereby, properly
exhausted her adm nistrative renedies. Then, if Plaintiff’s claim
survives this initial stage, the Court should try her claim of
discrimnation on the nerits. The Plaintiff disagrees and argues
that bifurcation is not proper because Plaintiff tinely filed her
adm ni strative clains.?

This Court finds that bifurcation is not appropriate in
this case. |In essence, Defendant’s argunent is prem sed upon the
assunption that it wll win the failure to tinely assert the
admnistrative claimissue. The Court cannot accept this prem se,
however, as that would require it to assune the very thing that
Def endant nust prove. Furthernore, to the extent that Defendant’s
argunent has nerit and may bar Plaintiff’s discrimnation claimon
the nerits, the length of the entire trial-- estimated by both
parties to be approximately four to five days-- is not sufficiently
large as to raise serious concerns of expense and warrant
bi furcation. Accordingly, the Court denies Defendant’s Mdtion to

Bi furcate.

B. Motion in Limne

! The parties also spill much of their ink over the nerits of whether

the Plaintiff tinmely filed her administrative clainms. As this is an issue for
trial, the Court does not address these arguments.
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1. Tine Barred Evidence

Def endant seeks to exclude all evidence of allegedly
di scrim natory conduct prior to July 20, 1995 because that date is
300 days prior to the date that Plaintiff filed her EEQCC charge.
If a plaintiff files a charge with a state or |ocal agency, he or
she has three hundred (300) days after the date of the all eged act
of discrimnation within which to file an adm nistrative charge
with the EEOC. See 42 U S.C. § 2000e-5(e)(1) (1994). Pursuant to
this part of Title VII and Federal Rules of Evidence 401, 402, and
403, Defendant argues that any evidence of discrimnatory conduct
prior tothis date is irrelevant and highly prejudicial because any
such acts are no | onger actionable.

Under Federal Rul e of Evidence 401, “‘rel evant evi dence’
means evi dence having any tendency to nmake the existence of any
fact that is of consequence to the determ nation of the action nore
probable or | ess probable than it would be w thout the evidence.”
Fed. R Evid. 401. *“The standard of rel evance established by [ Rul e

401] is not high.” Carter v. Hewitt, 617 F.2d 961, 966 (3d G r.

1980). Once the threshold of |ogical relevancy is satisfied, the
matter is largely within the discretion of the trial court. See

United States v. Steele, 685 F.2d 793, 808 (3d Cr. 1982). Federal

Rul e of Evi dence 402 states: “All rel evant evidence i s adm ssi bl e,
expect as otherwi se provided by the Constitution of the United

States, by Act of Congress, by these rules, or by other rules
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prescribed by the Suprenme Court pursuant to statutory authority.
Evi dence which is not relevant is not adm ssible.” Fed. R Evid.
402.

Under Federal Rule of Evidence 403, relevant “evidence
may be excluded if its probative value is substantially outwei ghed
by the danger of wunfair prejudice, confusion of the issues, or
m sleading the jury.” Fed. R Evid. 403. “Rule 403 does not act
to exclude any evidence that may be prejudicial, but only evidence
the prejudice from which substantively outweighs its probative
val ue. Prejudice within the neaning of Rule 403 involves
identifying a special damage which the law finds inpermssible.”

Charles E. Wagner, Federal Rules of Evidence Case Law Commentary

145 (1996-97) (footnotes omtted).

Def endant cites Rush v. Scott Specialty Gases, Inc., 113

F.3d 476 (3d Cir. 1997), for the proposition that “evi dence of acts
prior to the statutory tinme period is generally excludabl e under
Rul es 401, 402, and 403 of the Federal Rules of Evidence.” See
Def.’s Mem in Support of Mot. in Limne at 7. The Court disagrees
and finds that the Rush court held nothing of the sort.

In Rush, the jury found for the plaintiff under Title VII
on two clains: a failure to pronote claimand a sexual harassnent
claim See Rush, 113 F.3d at 480. On appeal, the Third Crcuit
held that the district court erred in failing to recognize that

plaintiff's failure to pronote claimwas tinme barred. See id. at



483. The court, however, reversed both verdicts concluding that it
was prejudicial for the jury to hear evidence on the tine barred
claim See id. at 485 (“Qur review of the record conpels the
conclusion that the presence of the failure to pronbte and train
claimand the introduction of evidence related to and supporting
that claiminfected the jury's liability verdicts on the sexua
harassnent and constructive di scharge clains as well as the verdi ct
for the danages.”). The court, unable to distinguish the evidence
bet ween the two cl ai s, remanded the case to the district court for
a new trial on the sexual harassnent claim See id.

Wiile the Third CGrcuit discussed the inpact of the
evidence of the tinme barred claimon the jury s consideration of
the properly brought claim by no neans did the Court specifically
hold that all tine barred evidence is irrel evant and prejudicial as
t he Defendant characterizes. Rather, the Third Grcuit discussed
the evidence in terns of whether the court could permt the verdict
on the properly brought claimto stand given the evidence the jury
heard on the claimthat was tinme barred.

Wiile Rush is not directly on point, another Third

Circuit case is on point. See Stewart v. Rutgers State Univ., 120

F.3d 426, 433 (3d Cir. 1997). In Stewart, an assistant professor
sued his enployer, a public wuniversity, alleging that the
uni versity denied tenure to himbased on race discrimnation. See

id. at 428. The university denied himtenure in the 1992-93 school



year and in the 1994-94 school year. See id. The district court
granted summary judgnment for the university. See id. at 433. In
deci ding the summary judgnent notion, the district court declined
to consider a grievance commttee report in 1992-93, that found the
denial of tenure was arbitrary, because any claim based on the
1992-93 tenure denial was tinme barred. See id. The Third Grcuit
reversed and held that: “Wile the district court was correct in
finding that any discrimnation claimbased on [plaintiff]’s 1992-
93 tenure denial is tine-barred, we reject the notion that the
events surrounding that denial are not relevant evidence which
[plaintiff] could use at trial [to show the 1994-95 tenure deni al
was racially discrimnatory].” Thus, the Third Crcuit held that
evidence of discrimnatory conduct which is tinme barred may be

relevant in certain circunstances. See id.; see also United Air

Lines v. Evans, 431 U S. 553, 558 (1977) (“A discrimnatory act

which is not nade the basis for a tinely charge is the |egal
equivalent of a discrimnatory act which occurred before the
statute was passed. |t nmay constitute rel evant background evi dence
in a proceeding in which the status of a current practice is at
i ssue, but separately considered, it is nerely an unfortunate event
in history which has no present |egal consequences.”).

In the case at bar, the Defendant asks this Court to
prevent Plaintiff from presenting any evidence of discrimnatory

conduct if it is time barred. The Court cannot inpose such a



bl anket ruling. Because the Third Grcuit in Stewart held that
this type of evidence nmay be admtted in certain circunstances, the
Court denies Defendant’s request to exclude all Plaintiff’s
evidence that relates to allegedly discrimnatory conduct prior to

July 20, 1995. See also Roebuck v. Drexel Univ., 852 F.2d 715, 733

(3d Cir. 1988) (upholding adm ssibility of discrimnatory comment

by deci sion naker nade five years before denial of tenure).

2. After the Fact Evi dence

In an al nost identical manner, the Defendant asks this
Court to exclude all evidence that occurred after Plaintiff’'s
termnation as irrelevant and highly prejudicial. Def endant
asserts that the critical question in a religious discrimnation
case is what was the intent of the decision maker at the tinme of
di scrim nation. Thus, Defendant argues that any evidence after
such termnation is irrelevant and/or highly prejudicial.

After the fact evidence is oftenirrelevant to a person’s
intent, know edge, or state of mnd at an earlier tine. See, e.qg.,

Gl branson v. Duluth, Msabe & Iron Range Railway Co., 921 F.2d

139, 142 (9th Gr. 1990); Arnold v. Riddell, Inc., 882 F, Supp.

979, 993 (D. Kan. 1995); Sealover v. Carey Canada, 793 F. Supp.

569, 579 (M D. Pa. 1992). This case law, cited by the Defendant,
clearly supports this proposition for personal injury actions.

See, e.qg., @ilbranson, 921 F.2d at 142 (finding the fact that

railroad was aware of problemin railroad in 1985 not probative of
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its knowl edge of that problemin 1984); Arnold, 882 F. Supp. at 993
(finding video made six years after injury is irrelevant to prove

warni ngs available in product liability case); Seal over v. Carey

Canada, 793 F. Supp. at 579 (excluding evidence that manufacturer
had know edge of health risks posed by its product in 1961-62 where
plaintiff had to prove manufacturer had know edge prior to 1960).
In the realmof discrimnation, however, after the fact evidence
possesses nore rel evance to a person’s intent, know edge, or state

of mnd. See Abrans v. Lightolies, Inc., 50 F.2d 1204, 1214 (3d

Cr. 1995 (“Indeed, we have held that discrimnatory coments by
nondeci si onmakers, or statenent tenporally renote fromthe deci si on
at issue, may properly be used to build a circunstanti al case of

discrimnation.”); Lockhart v. Westinghouse Credit Corp., 879 F.2d

43, 54 (3d Cr, 1989) (finding age biased coment relevant even
when nmade subsequent to plaintiff’s termnation).

In this case, Defendant asks this Court to exclude any
evidence that Plaintiff offers if it occurred after the alleged
racially discrimnatory termnation except as it relates to
Plaintiff’s grievance procedure. Again, the Court is unwllingto
inpose a blanket ruling wthout nore specificity from the
Def endant . The law in this circuit states that after the fact
evidence may be admissible as circunstantial evidence to show
discrimnation. See id. (finding age biased coment rel evant even

when made subsequent to plaintiff’s termination). Therefore, the
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Court denies Defendant’s request to exclude all Plaintiff’s
evidence that relates to conduct after Septenber 27, 1995.

As a side note, the Court notes that if it were to agree
with Defendant’s after the fact evidence argunent and Defendant’s
time barred argunent above, this Court would have excluded
Plaintiff’s evidence before July 20, 1995 and after Septenber 27,
1995. Besi des background evidence, Plaintiff would then be
required to prove her case within a two nonth and one week peri od
despite the fact that she was enpl oyed by Def endant for many years.
Gven the difficult nature of proving discrimnation and the
necessity of discrimnation plaintiffs to rely on circunstanti al
evidence, the Court refuses to inpose such a burden on this

Plaintiff. See Sheridan v. E.I. DuPont De Nemours & Co., 100 F. 3d

1061, 1071 (3d Cir. 1996) (“Cases charging discrimnation are
uniquely difficult to prove and often depend upon circunstanti al

evidence.”), cert. denied, 117 S. C. 2532 (1997).

3. Testinony of Dr. Wertheiner, Debby Chaess, and Jeff Chaess

At trial, Plaintiff seeks to offer evidence that she was
assisting a patient, Debby Chaess, in critical condition while she
was supposed to be providing intravenous fluids to the other
patient as ordered by Dr. Wertheinmer. Plaintiff also wants to call
M's. Chaess’ husband to testify to this point. Finally, Plaintiff

offers the testinony of Dr. Werthei mer who apparently believes that
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the delay in carrying out his order was excusable and finds that
recei pt of the disciplinary warning was not justified.

Def endant argues that this Court should exclude the
testinony of these three proposed wtnesses as irrelevant.
Plaintiff states that her supervisor, Tom Wite, told her not to
talk to Dr. Wertheinmer concerning the disciplinary warning she
received. Plaintiff argues that if she spoke to Dr. Werthei ner at
that tine, the warning may have been rescinded. Thus, Plaintiff
counters that the testinony of Chaess and Wertheiner is relevant to
show that this warning could have been avoi ded.

This Court finds that this evidence is not relevant.
Rel evant evidence is evidence that has any tendency to make the
exi stence of any fact that is of consequence to the determ nation
of the action nore probable or |ess probable than it would be
W t hout the evidence. Fed. R Evid. 401. Evidence show ng that
Plaintiff ignored a doctor’s orders in order to aid soneone in
critical condition, while adm rable, does not neke it any nore or
| ess probable that the Defendant discrimnated against the
Plaintiff because of her religion. Along the sanme lines, the
doctor’s further reflection on those events and subsequent
conclusion that he may have been too harsh on his nurse does not
make it any nore probable that a decision naker at the Hospita

fired Plaintiff because of her religion.
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Moreover, while neither party addresses whether this
evidence is relevant to pretext, this Court finds that any such
argunent lacks nerit. Under the shifting burdens wused in
discrimnation cases, a plaintiff nay be required to prove the
enpl oyer’s proffered reason for the enploynent action was not the

real reason, but rather, was pretextual. See St. Mary’'s Honor Ctr.

v. Hi cks, 509 U S 502, 508 (1993). Nevert hel ess, the proposed
testi nony of Debby Chaess, Jeff Chaess, and Dr. Wertheiner woul d
not show that Defendant’s reason was not the real reason. Rather,
by offering this evidence, Plaintiff is trying to show that the
Hospital was too harsh on the Plaintiff. This is not pretext.
Plaintiff argues that Defendant shoul d not have disciplined her in
t hat instance, not that Defendant’s real reason was not the true
reason.

Finally, this evidence may have been relevant to
Plaintiff’s breach of inplied contract claim Nevertheless, this
Court granted sunmmary judgnent for the Defendant on this claim

See Sanuels v. Albert Einstein Med. Cir., No. ClV. A 97-3448, 1998

W. 690107, at *8 (E.D. Pa. Sept. 16, 1998). Therefore, because the
Court fails to see the relevance of this evidence to Plaintiff’s

discrimnation claim it will exclude the evidence.

4. Testinony of Deborah Dallen

Def endant next argues that the testinony of Deborah

Dal | en shoul d be excl uded because it has no rel evance and is highly
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prej udici al . Dallen wll testify that Anne Mrie Myer
Plaintiff’s Nurse Manager in 1986, said that she would never hire
anot her nurse who required Fridays off. Defendant argues that this
evidence is not relevant because the statenent relates to hiring
and was al | egedly nade nore than seven years prior to term nation
Def endant al so argues that allowing this testi nony woul d be highly
prejudicial because it would inflane the jury. Plaintiff responds
that this statenent is relevant as it indicates “corporate bias
agai nst Sabbat h- observant individuals.”

Many courts state that the probative value of
discrimnatory remarks is significantly di mnished by the tenporal
di stance between the statenents and the enploynent decision in

guestion. See, e.qg., Ezold v. WIf, Block, Schorr & Solis-Cohen,

983 F.2d 509, 545 (3d Gr. 1993) (rejecting statenents nade five
years prior to partnership decision and hol ding that “stray renmarks
by nondeci sion-makers or by decision-makers unrelated to the
deci sion process are rarely given great weight, particularly if
they were namde tenporally renote from the date of decision”);

Frieze v. Boatnen’s Bank of Belton, 950 F.2d 538, 541-42 (8th Gr.

1991) (determ ning that four year old remark nade too | ong before
enpl oynent decision to create inference of discrimnation);

McCarthy v. Kenper Life Ins. Cos., 924 F.2d 683, 687 (7th Cr.

1991) (disregarding discrimnatory statenents made two years prior

to plaintiff’s termnation); Haskell v. Kaman Corp., 743 F.2d 113,
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120 (2d Cir. 1984) (devaluing statenents nade three years or nore
before plaintiff’'s termnation). While courts have indicated that
the tenporal distance to the decision in question decreases the
probative val ue of the statenent, neverthel ess, these courts often

admt the statenents into evidence. See Roebuck, 852 F.2d at 733.

I n Roebuck, the Third G rcuit considered the probative val ue of
evi dence of a discrimnatory statenent made over five years before
the all eged di scrimnatory decision. See id. The court held that,
while the statenent standing alone was insufficient to uphold a
finding of discrimnation because of its tenporal distance fromthe
decision in question, the statenent was still probative evidence
that woul d support a finding of discrimnation in connection with
ot her evidence. See id.

This Court finds the reasoning enployed in Roebuck
per suasi ve. The Court wll allow Dallen to testify to the
statenent because it finds the statenent may be rel evant to support
Plaintiff’s other evidence of discrimnation.

Finally, Defendant argues that the statenent was nade by
a non-decision naker and is therefore irrelevant on that ground.
The Third GCrcuit has held that “discrimnatory comments by
nondeci si onmakers, or statenent tenporally renote fromthe deci si on
at issue, may properly be used to build a circunstantial case of

discrimnation.” Abrans, 50 F.2d at 1214. Therefore, the Court
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will allow the testinony to “build” a circunstantial case of

di scri m nati on.

5. Testinony of Janes MacEl wee

Def endant makes nunerous objections to the testinony of
James MacEl wee, a co-enployee of the Plaintiff. Plaintiff offers
MacEl wee to testify that: (1) nurses were instructed not to
conmuni cate with Plaintiff follow ng her discharge; (2) Plaintiff’s
nanme and phone nunber were blacked out of a phone book on the
floor; (3) Plaintiff’s deneanor changed foll ow ng her discharge;
(4) Plaintiff had an exenplary work ethic; and (5) Plaintiff
conpl ai ned about discrimnation prior to her discharge. Defendant
objects to the testinony above because it is irrelevant and
hear say. Al though the Plaintiff does not address Defendant’s
hearsay argunent, Plaintiff argues that MacEl wee s testinony is
rel evant because he wll testify that the Defendant treated
Plaintiff’s termnation different than that of other enployees.

The Court agrees with Defendant’s argunent that certain
of MacElwee’'s testinony is irrelevant. Plaintiff offers MacEl wee

to testify, inter alia, that nurses were instructed not to

communicate wth Plaintiff after her termnation and that
Plaintiff’s name and tel ephone nunber were bl acked out of a phone
book in the Hospital. This evidence has no relevance to the
critical question of whether the Defendant fired the Plaintiff

because of her religion. It is a common practice to delete the
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names and phone nunbers of term nated enpl oyees fromthe enpl oynent
records. This would occur whether Plaintiff was term nated for her
religion or not. Therefore, the Court will not permt M. MacEl wee
to testify concerning these matters.

Def endant next questions the relevancy of MacEl wee’s
testi nony concerning Plaintiff’s deneanor foll ow ng her discharge.
While Plaintiff was no doubt quite upset that Defendant term nated
her, the Court does not understand how t hat nmakes her nore or |ess
likely to have been subjected to religious discrimnation.
Therefore, M. MacElwee is precluded from testifying concerning
this matter.

Def endant al so chal |l enges the adm ssibility of MacEl wee’s
testinony concerning the Plaintiff’s work ethic. Defendant argues
that this testinmony is not by a decision naker and, therefore
irrelevant. This Court disagrees. Plaintiff may be called uponto
show that the Defendant’s disciplinary justification for
termnating the Plaintiff was pretextual. MacEl wee’ s testinony, as
a co-enployee, that Plaintiff had a fine work ethic would tend to
make it nore likely that Defendant’s justification that Plaintiff
was disciplined for failing to maintain a certain quality of work
was pretextual. Thus, the Court finds that this evidence is
rel evant and admi ssi bl e.

Finally, Defendant contends that MacEl wee’s testinony

that Plaintiff conplained of discrimnation to him prior to
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di scharge is hearsay not within a recogni zed exception. Wthout
nore i nformation provided by the parties, this Court cannot rule on
this objection. Therefore, the Court will reserve ruling on this

issue until trial

6. Testinony of Tom Wite

Fi nal l y, Defendant asks this Court to preclude Plaintiff
fromcalling TomWite, Plaintiff’s Nurse Manager and a key nenber
of the termnation of Plaintiff, as a witness. Defendant argues
that Plaintiff seeks to introduce evidence of M. Wiite's
resi gnati on which occurred two years after Plaintiff’s term nation.
Def endant argues that this evidence is (1) after the fact evi dence;
(2) irrelevant; and (3) inproper character evidence under Federal
Rul e of Evidence 404. Plaintiff responds that Wiite |ied about the
events surrounding his resignation and, as a key wtness, his
credibility is at issue.

The sinple fact that the events surrounding M. Wite’'s
resignation took place after Plaintiff’'s term nation does not init
of itself nmean that it is irrelevant evidence. M. Wite nay have
resigned because he disagreed with the Defendant’s alleged
continued and persistent practice of discrimnation. This Court
was not provided any information by either party as to why M.
Wite resigned. Wthout nore, the Court is sinply unwilling to
prevent the Plaintiff fromcalling a witness, |let alone a wtness

who was an inportant menber in deciding to termnate Plaintiff,
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because Defendant sinply states that the events surrounding his
termnation are irrel evant.

Moreover, the Court is uncertain how White' s testinony
concerning his resignationis inproper character testinony. Again,
the parties provided no foundation indicating to this Court which
part of White's proposed testinony constitutes inproper character
evidence. Therefore, the Court will deny Defendant’s request at
this tine.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SLYVI A SAMUELS : CIVIL ACTI ON
V.
ALBERT EI NSTEI N MEDI CAL CENTER : NO. 97-3448
ORDER

AND NOW this 4th day of Novenber, 1998, upon
consi deration of Defendant’s Motion for Bifurcation of Trial and
Def endant’s Motion in Limne, IT IS HEREBY ORDERED t hat
Def endant’ s Mdtion for Bifurcation of Trial is DEN ED and
Defendant’s Motion in Limne is GRANTED | N PART AND DENI ED I N
PART.

| T IS FURTHER ORDERED THAT:

(1) The Defendant’s request to preclude any evidence to
chal l enge the nerits of any enpl oynent decision nmade prior to
July 20, 1995 is DEN ED,

(2) The Defendant’s request to preclude any evidence of
conduct occurring after Plaintiff’'s term nation on Septenber 27,
1995 i s DEN ED,

(3) The Defendant’s request to preclude the testinony

of Debby and Jeff Chaess is GRANTED



(4) The Defendant’s request to preclude the testinony
of Dr. John Wertheiner concerning the Plaintiff’s care of one of
his patients in Decenber of 1994 is GRANTED

(5) The Defendant’s request to preclude the testinony
of Deborah Dallen is DEN ED

(6) The Defendant’s request to preclude the testinony
of James MacEl wee is GRANTED to the extent that Plaintiff offers
M. MacElwee to testify concerning the blacking out of
Plaintiff’s name, instruction by the Defendant not to talk to the
Plaintiff, and Plaintiff’s denmeanor followi ng termnation, but is
DENIED in all other respects; and

(7) The Defendant’s request to preclude the testinony
of Tom Wiite concerning the reasons for his resignation from

enpl oynent with the Defendant is DEN ED

BY THE COURT:

HERBERT J. HUTTON, J.



